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Court of Appeals of the District of Columbia 


No. 4629. 

Mabel H. Simon and Edwin C. Brandenburg, Trustees, 

Appellants, 

vs. 

Mabel H. Simon, Helen Flora Goldstein, James H. Simon, 

a Minor. 


a Supreme Court of the District of Columbia. 

In Equity. 

No. 44087. 

Mabel H. Simon and Edwin C. Brandenburg, Trustees, 

Complainants, 

vs. 

Mabel H. Simon, Helen Flora Goldstein, James H. Simon, 
a Minor; Berenice H. Simon, a Minor; Babette H. Mandle, 
a Minor; Lewis Hopfenmaier, a Minor; Berneda Gold¬ 
stein, a Minor; Lois Goldstein, a Minor; Sara Hopfen¬ 
maier and Herbert Guggenheim, Trustees of the Estate 
of Milton Hopfenmaier, Deceased, Defendants. 

United States of America, 

District of Columbia, ss: 

Be it remembered that in the Supreme Court of the Dis¬ 
trict of Columbia, at the City of Washington, in said Dis¬ 
trict, at the times hereinafter mentioned, the following 
papers were filed and proceedings had, in the above-en¬ 
titled cause, to wit: 

1—4629a 
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1 Amended Bill of Complaint, 

Filed December 27, 1926. 

In the Supreme Court of the District of Columbia, Holding 

an Equity Court. 

No. 44087. Equity. 

Mabel H. Simon and Edwin C. Brandenburg, Trustees, 

Complainants, 

vs. 

Mabel H. Simon, Helen Flora Goldstein, James H. Simon, 
a Minor; Berenice H. Simon, a Minor; Babette H. Mandle, 
a Minor; Lewis Hopfenmaier, a Minor; Berneda Gold¬ 
stein, a Minor; Lois Goldstein, a Minor; Sara Hopfen¬ 
maier and Herbert Guggenheim, Trustees of the Estate 
of Milton Hopfenmaier, Deceased, Defendants. 

To the Honorable the Supreme Court of the District of 
Columbia, holding an Equity Court. 

The plaintiffs, Mabel H. Simon and Edwin C. Branden¬ 
burg, by leave of Court first had and obtained, by this, their 
amended Bill of Complaint, respectfully represent to this 
Honorable Court: 

First. That they are citizens of the United States and 
residents of the District of Columbia, and bring this suit 
as the Surviving Trustees named in the last will and 
testament of Lewis Hopfenmaier, deceased. 

Second. That the defendants Mabel H. Simon, and Helen 
Flora Goldstein are the only children and heirs-at-law of 
the said Lewis Hopfenmaier deceased; that the said Mabel 
H. Simon is a citizen of the United States and resident of 
the District of Columbia, and the said Helen Flora Gold¬ 
stein is likewise a citizen of the United States and a resident 
of Philadelphia, Pa.; that the defendants James H. 

2 Simon and Berenice H. Simon are minors, and the 
only children of the said Mabel H. Simon, and are 

residents of the District of Columbia; that Babette H. 
Mandle and Lewis Hopfenmaier are minors, and the only 
children of Milton Hopfenmaier, a deceased son of said 
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Lewis Hopfenmaier, deceased, the said Babette H. Handle 
being married and a resident of the City of New York, 
State of New York, and Lewis Hopfenmaier is a resident 
of the District of Columbia; that Berneda Goldstein and 
Lois Goldstein are minors and the only children of Helen 
Flora Goldstein, and residents of the City of Philadelphia, 
State of Pennsylvania; that said Sara Hopfenmaier and 
Herbert Guggenheim, are citizens of the United States and 
residents of the District of Columbia, and are sued herein 
as Trustees of the Estate of ]\Iilton Hopfenmaier, deceased; 
that all of the said defendants except said Sara Hopfen¬ 
maier and Herbert Guggenheim are sued in their own right 
and as beneficiaries under the last will and testament of the 
said Lewis Hopfenmaier, deceased, said Babette H. Handle 
and Lewis Hopfenmaier being also sued as beneficiaries 
under the last will and testament of Hilton Hopfenmaier, 
deceased. 

Third. That Lewis Hopfenmaier departed this life at the 
City of Washington, District of Columbia, on the 16th day 
of August, 1917, leaving him surviving as his sole and only 
heirs-at-law, his widow Yettie Hopfenmaier, and three 
children, Habel H. Simon, Hilton Hopfenmaier and Helen 
Flora Goldstein; that thereafter, on, to-wit, the first day 
of April, 1919, the said Yettie Hopfenmaier departed this 
life at the City of Washington, District of Columbia; that 
the said ^label H. Simon has two children, namely, James 
H. Simon and Berenice H. Simon, her sole and only heirs- 
at-law; that subsequent to the filing of the original bill of 
complaint herein, to wit, on the 23rd day of Harch, 1926, 
said Hilton Hopfenmaier departed this life in the District 
of Columbia, leaving him surviving his widow, Sara Hop¬ 
fenmaier, and two children, namely Babette H. 
3 Handle, and Lewis Hopfenmaier, his sole and only 
heirs-at-law; that the last will and testament of said 
Hilton Hopfenmaier was duly admitted to probate and 
record in this Honorable Court in Administration Cause 
No. 34,392, on, towit, the twenty-second day of April, 1926; 
that said will is hereby referred to and prayed to be read 
and considered as a part hereof, the same as if incorporated 
herein; that the Trustees named in and by said will re¬ 
nounced and resigned their said trust and on, towit, the — 

2— ■ 4 629ci 
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clay of-, the defendants, Sara Tlopfenmaier and Herbert 

Guggenheim were appointed as Trustees in the place and 
stead of said Trustees wlio liad resigned, as will appear 
by a decree duly passed by tliis Honorable Court in Equity 

Cause No. 45,581 on, towit, the — day of-; that Helen 

Flora Goldstein has two children Berneda Goldstein and 
Lois Goldstein, being her sole and only lieirs-at-law. 

Fourth. Your complainants further represent that said 
Lewis Hopfenmaier left a last will and testament, naming 
Yettie Hopfenmaier sole Executrix thereof, which said will 
was duly admitted to i)robate and record in the Siqireme 
Court of the District of Columbia, the said Yettie Hopfen¬ 
maier duly cpialifying as Executrix; that all of the debts of 
said estate having been paid, the said probate proceedings 
were in due course closed on the 15th day of A])ril, 1921. 

Fifth. Your complainants further represent that in and 
by the said will of said Lewis Hopfenmaier, the said Yettie 
Hopfenmaier was duly constituted Trustee of all the residue 
and remainder of his said estate, and upon her death, as in 
and by the said will provided, your complainants and Mil- 
ton Hopfenmaier, who has since died as hereinabove set 
forth, became Trustee for the purpose of administering the 
residue of the said estate so to be held in trust. 

Sixth. That in and by paragraph marked “E” of 
4 the said last will and testament, it was specifically 
provided that no distribution of the principal of the 
estate so held in trust should be made until twenty years 
after the death of testator’s last surviving child, namely, 
Mabel IT. Simon, Milton Hopfenmaier and Helen Flora 
Golstein, at which time the surviving Trustee is directed to 
convert the property into cash and distribute the same 
equally between the children of the said Mabel H. Simon, 
^lilton Hopfenmaier and Helen Flora Golstein, per stirpes 
and not per capita, as will more fully appear be reference 
to the said will which is hereto annexed and prayed to be 
read as a [)art hereof. 

Seventh. 1’hese complainants further represent that in 
and by paragraph marked “F” of said will, it is specifically 
])rovided that under no condition should his Executor, 
Trustee or Trustees have the right to encumber, or sell any 
of the real estate during the period covered by the said 
trust, except in the event said property should be taken by 
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the government, in which event the proceeds thereof are to 
be reinvested, as will more fully appear by reference to said 
paragraph in said will, which is prayed to be read as a part 
hereof. 

p]ighth. These complainants respectfully represent that 
as such Trusttees they hold title to the following proper¬ 
ties: Lots Eight (8), Nine (9), Ton (10), P]leven (11), and 
Eight hundred and fourteen (814), in Square Three hun¬ 
dred eighty-one (381); Lots Sixteen (16), Seventeen (17), 
Eighteen (18), in Square Three hundred and fifty (350); 
Lot Four (4), in Square Six hundred and sixty-six (666); 
and Lot Eight hundred and fifteen (815) in Square Three 
hundred eighty-seven (387), in the City of Washington, 
District of Columbia; that all of said properties are im¬ 
proved by brick structures occupied as stories or otherwise, 
except property known as No. 413 Ninth Street, Southwest, 
located on Lot Eight hundred and fifteen (815), in Square 
Three hundred eighty-seven (387), which is im- 
5 proved by a three story brick residence with a brick 
rear building. 

Ninth. These complainants respectfully represent that 
the said residence located at No. 413 Ninth Street, South¬ 
west, as hereinbefore set forth was erected fifty years or 
more ago, and is in a dilapidated condition; the neighbor¬ 
hood has materially deteriorated and the property is con¬ 
stantly requiring extensive repairs at a large expense, and 
at the present time should have a new roof which would 
cost several hundred dollars; that difficultv is encountered 
in keeping tenants in the house and they are constantly 
changing; with each change additional expense necessarily 
arises to restore the property in a rental condition; within 
the past seven months, your complainants have been re¬ 
quired to expend the sum of Three hundred twenty-four 
dollars and fifty-five cents ($324.55) for papering, painting, 
repairing, etc., in order to secure a new tefiant for the prop¬ 
erty ; that said property is now in need of other and further 
extensive repairs which will require a considerable outlay 
and expense; that for a long time said property was rented 
for $18.50 per month, the tenants changing from time to 
time and it being impossible for your complainants to keep 
the said property occupied and productive; that recently 
the agents secured a tenant for said property who paid 
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$40.00 per month but subsequently to the filing of the origi¬ 
nal bill herein, your complainants have been confronted 
with the same situation in reference to keeping this said 
property occupied, because of the nature and location of the 
same and the kind and character of tenants who might be 
obtained therefor. 

Tenth. These complainants further represent that after 
deducting the expenses of keeping the said house in rentable 
condition, the loss of rental, taxes, insurance and repairs, 
the income from the said property does not justify your 
complainants as Trustees to continue to hold the 
G same, particularly in view of the fact that a new roof 
will doubtless be shortly required and other improve¬ 
ments will become necessary; that in their opinion the cost 
and expense of keeping the property in repair in the future 
will he increased instead of decreased; that as hereinabove 
stated the said house on said land is about fifty years old 
and while constant repairs have been made your complain¬ 
ants believe that the life of said house is practically ex¬ 
pired; that if the said house should become wholly unfit for 
occupancy it will have to be torn down as your complain¬ 
ants are without power to raise money by way of mort¬ 
gage or otherwise to restore the same, in which event, the 
payment of taxes and other expenses upon said unim¬ 
proved land would be a constant drain upon the remainder 
of the estate of said decedent, so held in trust. 

Eleventh. Your complainants further represent that in 
view of the foregoing, they believe it to the best interests 
of this estate that said property should be sold and the pro¬ 
ceeds thereof re-invested in some safe, interest-bearing 
bonds or notes secured by mortgage or deed of trust to be 
held upon tlie same conditions as the said property, for the 
reason that in its present condition, which your petitioners 
believe is not likely to change for the better, the said prop¬ 
erty is a burden and liability instead of an asset; that your 
petitioners believe, under the circumstances, that they 
would be derelict in their duties as Trustees if they did not 
report the said condition and secure from this Honorable 
Court an order authorizing them as Trustees to sell said 
property for the benefit and advantage of the parties in 
interest. 
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Wherefore, the premises considered, these complainants 
respectfully pray: 

First. That this Honorable Court shall appoint Trustees 
with power and authority to sell said house known as No. 
413 Ninth Street, Southwest, situated on Lot 815, in Square 
387, at the best price obtainable, at private or public 

7 auction, said sale to be subject to the approval of 
this Court, and to turn the proceeds over to these 

complainants for the purpose of reinvestment so as to enure 
to said estate as in said will provided. 

Second. And for such other and further relief, as the na¬ 
ture and circumstances of the case may require and to this 
Honorable Court seem just and proper. 

MABEL H. SIMON, 

EDWIN C. BRANDENBURG, 

Trustees, 

LOUIS M. DENIT, 

Attorney for Plaintiffs. 

District of Columbia, ss: 

^label H. Simon and Edwin C. Brandenburg, Trustees, 
upon oath depose and say that they have read the foregoing 
amended bill of coinplaint ])y tliem subscribed and know the 
contents thereof; that the facts therein stated of their own 
personal knowledge are true, and those stated upon infor¬ 
mation and belief, they believe to be true. 

MABEL H. SIMON. 

EDWIN C. BRANDENBURG. 

w 

Subscribed and sworn to before me this 24th day of De¬ 
cember, 1926. 

[seal.] LLOYD A. DOUGLASS, 

Notary Public^ D. C. 

8 I, Lewis Hopfenmaier, of the City of Washington, 
District of Columbia, do make the following as and 

for my last will and testament, intending hereby to dispose 
of all my estate and property, both real, personal and mixed 
of which I shall die seized and possessed. 

First. I direct the payment of all my just debts and fu^ 
neral expenses as soon as practicable after my decease. 
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Second. I direct that mv body be interred in the Wash- 

• » 

ington Hebrew Congregation Cemetery and that a monu¬ 
ment to cost not less than One Thousand Dollars ($1,000.00) 
be erected to mark the graves of my wife and myself, the 
said monument to be plain and without any unusual orna¬ 
mentation. I hereby direct that there be i)aid to the said 
cemetery the sum of Five Hundred Dollars ($500.00), the 
income therefrom to be used for the perpetual care of the 
lot owned by me in said cemetery in which the bodies of 
myself and my wife shall be interred. 

Third. I give, devise and bequeath unto my wife, Yettie 
Hopfenmaier, all my household and personal effects and 
silver ware and also my automobile for her absolute use 
and benefit forever. I also give to her the right to use the 
home now occupied by us for the period of her life without 
the payment of rent. 

Fourth. I give, devise and bequeath to my son Milton 
Hopfenmaier, so much of the business now being conducted 
by me which relates to the manufacture of tallow, buying 
of hides and skins, and all machinery, utensils, horses, 
wagons, and personal effects used in connection therewith 
including all horses and wagons I may otherwise 
9 possess, for his absolute use and benefit, free of 
charge; I further direct that my son Milton Hopfen¬ 
maier shall have the right to use and occupy without the 
payment of rent, my factory buildings and the grounds ad¬ 
joining thereto located on Thirty-third Street and “K” 
Street, Northwest, also the stable located at 1023-1025 
Thirty-first Street, Northwest, until the death of my wife, 
provided that if he discontinues or fails to personally ac¬ 
tively carry on the business now being conducted by me at 
the said factory and plant, then I direct my trustee herein 
named to take possession of the said real property referred 
to in this paragraph and use or rent the same for the bene¬ 
fit of my estate. In the event, however, that for any good 
cause, it should become necessary or my son should deem 
it advantageous to establish the said Georgetown plant 
and factory elsewhere than as at present located, then and 
in that event he may do so, and otherwise use or rent the 
property now occupied by him for the purposes of said 
business, and retain the rent or income therefrom for his 
individual use and benefit until the death of my wife. I 
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also give, devise and bequeath unto my son, Milton Hopfen- 
maier, the sum of Ten Thousand Dollars ($10,000.00) for 
use ill his business, and for his absolute use and benefit for¬ 
ever, and I do hereby direct my executor to pay the said 
amount to my son within thirty days after my death, out 
of the cash on hand or in bank, and if there be not sufficient 
cash, she shall dispose of sufficient bonds other than United 
States Bonds as will be necessary to provide said amount. 

Fifth. I give, devise and bequeath to each of my brothers 
the sum of Two Hundred Fifty Dollars ($250.00), 

10 and where such brother is deceased, then said sum 
of Two Hundred Fifty Dollars ($250.00) is to be 

equally divided among any children such deceased brother 
mav have. 

Sixth. I further direct my executor to pay to my faithful 
employee Bender Johnson, if he be living at the time of my 
death and be still in my employ, the sum of One Thousand 
Dollars ($1,000.00). 

Seventh. I further direct my executor to pay to Annie 
Fogle, if she be in my employ at the time of my death, the 
sum of One Thousand Dollars ($1,000.00). 

Eighth. I further direct my executor to pay to each man 
who is in my employ at the time of my death and has been 
so employed for a period of over twenty years, the sum of 
One Hundred Dollars ($100.00) each. 

Ninth. I give, devise and bequeath unto my wife, Yettie 
Hopfenmaier, of the City of Washington, District of Co¬ 
lumbia, all of the rest, residue and remainder of my estate, 
real, personal and mixed, of every kind and character and 
wheresoever the same may be situated, and of which I may 
die seized and possessed; in trust, nevertheless: for the 
following purposes and no other, that is to say: 

(A) After paying whatever is necessary for the care, 
preservation and.maintenance of my property and estate 
(except as to the real estate with the improvements thereon 
referred to in paragraph “Fourth’’ of this my last will 
and testament and as to which property I expect my son, 
Milton Hopfenmaier, to provide for its care, preservation 
and maintenance, together with the taxes thereon), 1 hereby 
direct mv said Trustee to divide all of the net income there- 
from or so much thereof as mav be safelv done into 

11 four equal parts, one part thereof is to be given to 
my wife, Yettie Hopfenmaier, one part to my son. 
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Milton Hopfenmaier, one part to my daughter Mabel H. 
Simon and one part to my daughter Helen Flora Goldstein, 
the said distribution to be made semi-annually. In the 
event of the death of my son or either of my daughters prior 
to the death of my wife, then I direct that the share to 
which such deceased son or daughter would be entitled, 
shall be paid to the guardian legally appointed for his or 
their child or children, if any, until the death of my wife. 

(B) Upon the death of my wife Yettie Hopfenmaier or 
in the event of her re-marriage, then I hereby nominate and 
appoint and direct that my daughter Mabel H. Simon, my 
son Milton Hopfenmaier, and my friend Edwin C. Branden¬ 
burg, or the survivor of them, their heirs and assigns, shall 
succeed to this trust and shall act as Trustees in the trust 
created by this my last will and testament. 

(C) Upon the death of my wife I hereby direct my trustee 
or trustees to convey the following property to my son 
Milton Hopfenmaier in fee simple for his absolute use and 
benefit forever: 

Square Lot 


Lot South of 1023 Thirty-first St., N. W . . 1190 of 65 

1023 Thirty-first Street, N. W. 1190 of 64 

1025 Thirty-first Street, N. W. 1190 of 64 

1027 Thirty-first Street, N. W. 1190 69 

1029 Thirty-first Street, N. W. 1190 S 70 

1031 Thirty-first Street, N. W. 1190 71 

1033 Thirty-first Street, N. W. 1190 72 

N. E. Corner of 32d & K Sts., N. W. 1189 61 

3219 Water Street, N. W., (and rear).... 1188 of 75 

3221-23 Water Street, N. W. 1188 of 76 

Two lots Cissel Alley and Water 

Street, Northwest. 1188 of 76 

12 Thirty-third and Water Sts., N. W. 1177 34-35 

3406 N Street, N. W. (and rear) . . . 1221 of 71 & 70 

1314 Thirty-fourth Street, N. W. 1228 of 67 

1312 Thirty-fourth Street, N. W. 1228 of 68 & 67 

1310 Thirty-fourth Street, N. W. 1228 of 68 

233 Square Feet Bet. 34th & N & 1310- 

34th . 1228 of 68 

3401 N Street, N. W. 1228 S 71 

1011-13-15 Cissel Alley. 1188 of 76 
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(D) I further direct upon the death of my wife, Yettie 
Ilopfenmaier, that the net income from my said estate, 
real, personal, and mixed that may remain after making the 
conveyance provided in subdivision (C) hereof and retain¬ 
ing sufficient for the care, preservation and maintenance of 
said estate and property, shall be divided equally between 
my son Milton Ilopfenmaier, and my daughters Mabel H. 
Simon and Helen Flora Goldstein, share and share alike, 
for and during the period of their natural life; in the event 
of the death of my son or either or both of my daughters, 
the share of the income to which he or she would be entitled 
is to be paid to his or her child or children that may then 
be surviving until the distribution of the principal of said 
esiate so held in trust as hereinafter set forth. 

(E) Except as hereinbefore set forth, I direct that, no 
other or further distribution of the principal of my estate 
so held in trust by my said Trustee or Trustees shall be 
made until twenty years after the death of my last surviv¬ 
ing child, Milton Hopfenmaier, Mabel II. Simon or Helen 

Flora Goldstein, at which time, I direct that the 
Itl Trustee or Trustees then having title to my said 

estate shall convert the same into cash and distribute 
I he same equally between the child or children of my son 
Milton Hopfenmaier, and my daughters, Mabel H. Simon 
and Helen Flora Goldstein per stirpes and not per capita, 
tliat is to say, the said estate is to be divided into three 
equal portions, one portion thereof is to be paid to the child 
or children of Milton Hopfenmaier, in equal shares, one 
share to the child or children of my daughter Mabel H. 
Simon, and one share to the child or children of my daugh¬ 
ter Helen Flora Goldstein. I hereby authorize my son and 
my daughters to provide by their last will for the disposi¬ 
tion of the share that would come to their child or children 
at the time of the final distribution of my said estate under 
the provisions of this paragraph of my last will and testa¬ 
ment, in the event that the contingency should arise that at 
the time of such final distribution there should not be living 
any such child or children lawfully begotten. 

(F) Under no condition shall my executor trustee 
or trustees, have the right to encumber by way of mortgage, 
deed of trust or otherwise any of the property covered by 
the trust herein created, nor shall he or they have the right 
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to sell any of the real estate. In the event that any of the 
said property be taken by the Government, then and in 
that event the proceeds thereof shall • be reinvested as 
promptly and safely as may be, and be held as a part of my 
estate in lieu of the property so taken. 

Lastly, I hereby nominate and appoint Yettie Hopfen- 
maier, sole executrix of this my last will and testament, 
and do hereby revoke all other former wills by me made, 
and publish, declare and establish this and this 

14 only as my last will and testament and request that 
she be not required to give bond. 

Ill witness whereof, I have hereunto set my hand and 
seal, at the City of Washington, District of Columbia, this 
6th day of June, A. D., 1917. 

(Signed) LEWIS HOPFENMAIER. 

The foregoing instrument consisting of six pages was 
on the date thereof, signed, published and declared by 
Lewis Ilopfenmaier as and for his last will and testament, 
in our presence, who have, at his request, in his presence 
and in the presence of each other, hereunto set our names 
as witnesses. 

CHARLES H. CALVERT, 
ARTHUR E. BYRON. 
LLOYD A. DOUGLASS. 

Avsiver of Guardimi ad Litem to Amended Bill. 

Filed January 7, 1927. 

***••«* 

The answer of Bernice H. Simon, Babette H. Handle, 
Lewis Ilopfenmaier, Berneda Goldstein and Lois Goldstein, 
through their guardian ad litem. Pearl Bellman 

15 Klein, to the amended bill of complaint of Mabel H. 
Simon and Edwin C. Brandenburg, Trustees, for the 

sale of real estate, described in the said amended bill of 
complaint as Lot 815, in Square 387, and known as 413 
Ninth Street. Southwest, tiled herein on the 27th day of 
December, 1926, respectfully shows to this Honorable Court 
that they are infants and under the age of 21 years; that 
they therefore cannot admit or deny the allegations, or to 
consent to or contest the prayers, set forth in the said 
amended bill, but that they submit their interests in the 
premises to the protection of this Court. 
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1. The guardian ad litem respectfully informs the Court 
that she was duly appointed guardian ad litem for the 
above named infants defendants; that she has read the 
original petition filed herein on the 13th day of May, 1925; 
that she has filed an answer thereto on the 29th day of 
April, 1926; that she further filed an amended answer to 
the said original petition on the 10th day of November, 
1926. 

2. Notwithstanding the additional information contrained 
in the said amended bill of complaint the guardian ad litem 
still believes that in view of the facts set forth in her said 
amended answer, which is prayed to be read and considered 
as part hereof, this Court is without jurisdiction to au¬ 
thorize the sale of the real estate prayed for by the said 
trustees, and therefore moves that the said amended bill 
of complaint be dismissed. 

PEARL BELLMAN KLEIN, 

Guardian ad Litem, 

District of Columbia, ss : 

Pearl Bellman Klein, being first duly sworn, deposes and 
says that she has read the foregoing answer by her sub¬ 
scribed and knows the contents thereof; that she verily 
believes the facts therein stated are true. 

PEARL BELLMAN KLEIN. 


Subscribed and sworn to before me this 7th day of Jan¬ 
uary, 1927. 

FRANK E. CUNNINGHAM, 

Clerk 

By M. LEE ASHFORD, 

Asst. Clerk. 
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Motion to Dismiss. 


Filed January 7,1927. 

• *#***• 

Now come the infants defendants, Bernice H. Simon, 
Babette H. Mandle, Lewis Hopfenmaier, Berneda Goldstein 
and Lois Goldstein, by their guardian ad litem, and move 

this Honorable Court to dismiss the Amended Bill of Com- 

* 

plaint filed herein by the complainants. 

PEARL BELLMAN KLEIN, 

Guardian ad litem. 
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Mr. Louis M. Denit, 

Attorney for Complainants: 

Please take notice that the foregoing motion will be 
called to the attention of Equity Court No. 1, Friday, Janu¬ 
ary 14, 1927, or as soon thereafter as counsel can be heard. 

PEARL BELLMAN KLEIN. 

Answer of Defendant Helen Flora Goldstein to Amended 

Bill 

Filed January 25, 1927. 

To the Honorable the Supreme Court of the District of 
Columbia, holding an Equity Court: 

The answer of Helen Flora Goldstein respectfully 
shows to this Honorable Court as follows: 

1 to 11. 

This defendant admits the allegations of fact contained 
in paragraphs numbered one to eleven inclusive of said 
amended bill of complaint. 

Further answering said amended bill of complaint and 
each and every paragraph thereof, this defendant, as one 
of the parties alfected thereby and beneficially interested 
therein, hereby consents to a decree for the sale of the real 
estate described in said amended bill of complaint, as 
prayed by the complainants, for the reason that this de¬ 
fendant believes said sale would be the benefit and 
17 advantage of all the parties interested therein. 

And having fully answered said amended bill of 
complaint and each and every paragraph thereof, this de¬ 
fendant respectfully prays that she may be hence dismissed 
with her reasonable costs in this respect sustained. 

HELEN F. GOLDSTEIN. 


District of Columbia, ss. 

Helen Flora Goldstein upon oath deposes and says that 
she has read the foregoing answer by her subscribed and 
knows the contents thereof; that the facts therein stated of 
her own personal knowledge are true, and those stated upon 
information and belief, she believes to be true. 

HELEN F. GOLDSTEIN. 


MABEL H. SIMON ET AL. 
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Subscribed and sworn to before me this — day of Janu¬ 
ary, A. D., 1927. 

MARTHA T. McGOVERN, [seal.1 

Notary Public, D. C, 

Commission Expires April 1st, 1927. 

Joint Ansiver of Trustees to Amended Bill. 

Filed January 25, 1927. 

• •••**« 

To the Honorable the Supreme Court of the District of 

Columbia, holding an Equity Court: 

The joint answer of Sara Hopfenmaier and Herbert 
Guggenheim, Trustees of the Estate of Milton Hopfen¬ 
maier, deceased, respectfully shows to this Honorable 
Court as follows: 

1 to 11. 

These defendants admit the allegations of fact con¬ 
tained in paragraphs numbered 1 to 11 inclusive of said 
amended bill of complaint. 

Further answering said amended bill of complaint, and 
each and every paragraph thereof, these defend- 
18 ants, without prejudice to any of their rights in the 
premises, and especially in and to the proceeds of the 
proposed sale, hereby consent to a decree, for the sale of the 
real estate described in said amended bill of complaint, as 
prayed by the complainants. 

And having fully answered said amended bill of com¬ 
plaint and each and every paragraph thereof, these defend¬ 
ants respectfully pray that they may be hence dismissed 
with their reasonable costs in this respect sustained. 

SARA HOPFENMAIER, 

HERBERT GUGGENHEIM, 

Trustees of the Estate of 
Milton Hopfenmaier, Deceased. 

District of Columbia, 5^: 

Sara Hopfenmaier and Herbert Guggenheim upon oath 
depose and say that they are the Trustees of the Estate of 
Milton Hopfenmaier, deceased; that as such Trustees they 


in 


Mabel h. SIMo^r et al., trustees, vs. 


have read the foregoing answer by them subscribed and 
know the contents thereof; that the facts therein stated of 
their own personal knowledge are true and those stated 
upon information and belief they believe to be true. 

SARA HOPFENMAIER. 

HERBERT GUGGENHEIM. 

Subscribed and sworn to before me this 22 day of Jan¬ 
uary A. D., 1927. 

THOS. P. HICKMAN, [seal.] 
Notary Public, D, C. 


Decree. 

Filed April 1, 1927. 

• **«**• 

This cause came on to be further heard, at this term of 
Court, upon the Bill of Complaint as amended and the mo¬ 
tion to dismiss the same made in the amended answer of 
the Guardian ad Litem for the infant defendants, and there¬ 
upon, upon consideration thereof, it is by the Court 
19 this 1st day of April, A. D., 1927, 

Adjudged, ordered and decreed that said Bill of 
Complaint as amended be, and the same is, hereby dis¬ 
missed. 

By the Court: 

WENDELL P. STAFFORD, 

J ustice. 

From the foregoing decree the plaintiffs, in open Court, 
noted an appeal to the Court of Appeals and the same by 
the Court was allowed, and bond for costs was fixed in the 
sum of One hundred Dollars, ($100.00) or a cash deposit 
of Fifty Dollars, ($50.00) in lieu thereof. 

WENDELL P. STAFFORD, 

Justice. 


MABEL H. SIMON ET AL. 
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Memorandum, 

April 11,1927—^$50 deposited in lieu of bond on appeal. 

Assignments of Error. 

Filed April 25, 1927. 

******* 

Come now the plaintiffs, by their attorney, and assign 
the following errors as having been made by the Court 
herein: 

1. The Court erred in holding that the Bill of Complaint 
as amended failed to state a cause of action. 

2. The Court erred in holding that the Court was without 
jurisdiction to entertain the said Bill of Complaint as 
amended. 

3. The Court erred in holding that the said property de¬ 
scribed in the said Bill of Complaint as amended could not 
be sold because of the provisions contained in Section 97 

of the Code of Law of the District of Columbia. 

20 4. The Court erred in not holding that the Bill of 

Complaint as amended stated a cause of action cog¬ 
nizable in equity and in not overruling the motion to dis¬ 
miss the said Bill of Complaint as amended. 

LOUIS M. DENIT, 
Attorney for Plaintiff. 

Mrs. Pearl B. Klein, 

Guardian ad litem, 

Columbian Building, 

Washington, D. C. 

Dear Madam: 

We enclose you herewith copy of assignments of error 
this day filed in the above entitled cause. 

LOUIS M. DENIT, 
Attorney for Plaintiffs. 

Service of copy of Assignments of Error as above ac¬ 
knowledged this 25th day of April, A. D., 1927. 

PEARL B. KLEIN, 

Guardian ad litem, 

By B. L. T. 
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MABEL H. SIMO^r ET AL., TRUSTEES, VS. 


Designation of Record. 
Filed April 25, 1927. 


The Clerk will include in the transcript of record on ap¬ 
peal in the above entitled cause the following: 

1. The amended bill of complaint and exhibits. 

2. The answers of Sara Hopfenmaier and Herbert Gug¬ 
genheim, Trustees; Helen Flora Goldstein; Mabel H. Si¬ 
mon ; Pearl B. Klein, Guardian ad litem. 

3. Motion to dismiss the amended bill of complaint filed 
bv the Guardian ad litem. 

4. Decree of the Court dismissing amended bill of com¬ 
plaint. 

5. Memorandum of notation of appeal. 

21 6. ^Memorandum of deposit of security for costs. 

7. Assignments of error. 

8. This designation of record. 

LOUIS M. DENIT, 
Attorney for Plaintiffs. 

Mrs. Pearl B. Klein, 

Guardian ad litem, 

Columbian Building, 

Washington, D. C. 

Dear ^[adam: 

We hand you herewith designation of record in the above 
entitled cause. 

LOUIS M. DENIT, 
Attorney for Plaintiffs. 


Service of copy acknowledged this 25th day of April, 
A. D., 1927. 


PEARL B. KLEIN, 

Guardian ad litem, 

By B. L. T. 


MABEL H. SIMON ET AL. 
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22 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court of 
the District of Columbia, hereby certify the foregoing pages 
numbered from 1 to 21, both inclusive, to be a true and cor¬ 
rect transcript of the record, according to directions of 
counsel herein filed, copy of which is made part of this tran¬ 
script, in cause No. 44087 in Equity, wherein Mabel H. Si¬ 
mon et al. Trustees, are Complainants and Mabel H. Simon 
et al. are Defendants, as the same remains upon the files 
and of record in said Court. 

In testimony whereof, I hereunto subscribe my name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 16th day of September, 1927. 

(Seal Supreme Court of the District of Columbia.) 

FRANK E. CUNNINGHAM, 

Clerk, 

By ALF G. BUHRMAN, 

Assistant Clerk, 

Endorsed on cover: District of Columbia Supreme Court. 
No. 4629. Mabel H. Simon and Edwin C. Brandenburg, 
trustees, appellants, vs. Mabel H. Simon, Helen Flora Gold¬ 
stein, James H. Simon, a minor. Court of Appeals, District 
of Columbia. Filed Sep. 20, 1927. Henry W. Hodges, 
clerk. 
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IN THE 


(Eourt of itatrirt of (Eoluntbia 

April Term, 1927. 


No. 4629 


Mabel H. Simon and Edwin C. Brandenburg, 
Trustees, Appellants, 

VB, 

Mabel H. Simon, Helen Flora Goldstein, James H. 

Simon, a minor, et al. 


STATEMENT OF FACTS AND BEIEF OF 

APPELLANTS. 


This is an appeal from a judgment and decree of the 
Supreme Court of the District of Columbia, dismiss¬ 
ing the plaintiffs^ amended Bill of Complaint pray¬ 
ing a sale of certain real estate belonging to the es¬ 
tate of Lewis Hopfenmaier, deceased. The decree was 
based upon the motion to dismiss contained in the an- 
swer of the Guardian ad Litem for the infant defen¬ 
dants. 
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By the amended Bill of Complaint it appears that 
Lewis Hopfenmaier, late a resident of the District of 
Columbia, died on August 16, 1917, (R. 3) He left a 
will dated June 6, 1917, which was duly admitted to 
probate and record. (R. 4) By his will, after making 
certain specific bequests and devises, testator devised 
the residue of his estate to his wife, Yettie Hopfen- 
mair, in trust for the following purposes: (R. 9) 

‘‘(a) After paying whatever is necessary for 
the care, preservation and maintenance of my 
property and estate (except as to the real estate 
with the improvements thereon referred to in par¬ 
agraph ‘FOURTH^ of this my last will and tes¬ 
tament and as to which property I expect my son, 
Milton Hopfenmaier, to provide for its care, pre¬ 
servation and maintenance, together with the taxes 
thereon), I hereby direct my said Trustee to divide 
all of the net income therefrom or so much thereof 
as may be safely done into four equal parts, one 
part thereof is to be given to my wife, Yettie Hop¬ 
fenmaier, one part to my son, Milton Hopfen¬ 
maier, one part to my daughter Mabel H. Simon 
and one part to my daughter Helen Flora Gold¬ 
stein, the said distribution to be made semi-an¬ 
nually. In the event of the death of my son or 
either of my daughters prior to the death of my 
wife, then I direct that the share to which such 
deceased son or daughter would be entitled, shall 
be paid to the guardian legally appointed for his 
or their child or children, if any, until the death of 
my wife. 

Then, after directing that upon the death of his wife 
certain real estate should be conveyed to his son. Mil- 
ton Hopfenmaier, the will further provides: 

(D) I further direct upon the death of my wife, 
Yettie Hopfenmaier, that the net income from my 
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said estate, real, personal and mixed that may re¬ 
main after making the conveyance provided in sub¬ 
division (C) hereof and retaining sufficient for the 
care, preservation and maintenance of said estate 
and property, shall be divided equally between my 
son Milton Hopfenmaier, and my daughters Mabel 
H. Simon and Helen Flora Goldstein, share and 
share alike, for and during the period of their na¬ 
tural life; in the event of the death of my son or 
either or both of my daughters, the share of the in¬ 
come to which he or she would be entitled is to be 
paid to his or her child or children that may then 
be surviving until the distribution of the princi¬ 
pal of said estate so held in trust as hereinafter 
set forth. 

‘‘(E) Except as hereinbefore set forth^ I direct 
that no other or further distribution of the prin¬ 
cipal of my estate so held in trust by my said 
Trustee or Trustees shall be made until twenty 
years after the death of my last surviving child, 
Milton Hopfenmaier, Mabel H. Simon or Helen 
Flora Goldstein, at which time, I direct that the 
Trustee or Trustees then having title to my said 
estate shall convert the same into cash and dis¬ 
tribute the same equally between the child or chil¬ 
dren of my son Milton Hopfenmaier, and my 
daughters, Mabel H. Simon and Helen Flora 
Goldstein per stirpes and not per capita, that 
is to say, the said estate is to be divided 
into three equal portions, one portion thereof 
is to be paid to the child or children of Mil- 
ton Hopfenmaier, in equal shares, one share to 
the child or children of my daughter Mabel H. 
Simon, and one share to the child or children of 
my daughter, Helen Flora Goldstein. I hereby au¬ 
thorize my son and my daughters to provide by 
their last will for the disposition of the share that 
would come to their child or children at the time 
of the final distribution of my said estate under 
the provisions of this paragraph of my last will 
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and testament, in the event that the contingency 
should arise that at the time of such final distribu¬ 
tion there should not be living any such child or 
children lawfully begotten. 

“(F) Under no condition shall my executor 
trustee or trustees, have the right to encumber by 
way of mortgage, deed of trust or otherwise any 
of the property covered by the trust herein 
created, nor shall he or they have the right to sell 
any of the real estate. In the event that any of 
the said property be taken by the Government, 
then and in that event the proceeds thereof shall 
be reinvested as promptly and safely as may be, 
and be held as a part of my estate in lieu of the 
property so taken.’’ (R. 11,12) 

Yettie Hopfenmaier, decedent’s wife, was appointed 
sole Executrix of said will. (R. 4,12) 

Testator was survived by his wife, and three chil¬ 
dren, Mabel H. Simon, Milton Hopfenmaier, and 
Helen Flora Goldstein. (R. 3) 

Yettie Hopfenmaier duly qualified as Executrix, and 
in due course completed administration of the estate. 
(R. 4) 

On April 1, 1919, Yettie Hopfenmaier died, and 
thereupon Mabel H. Simon, Milton Hopfenmaier and 
Edwin C. Brandenburg succeded her as Trustees by 
virtue of paragraph “b” of Item Ninth of the will. 
(R. 3, 10) Among other property to which the 
Trustees held title under the will was a piece of real 
estate known as Lot Eight hundred fifteen (815) 
in Square Three hundred eighty-seven (387), improved 
by a three-story brick residence known as No. 413 9th 
Street, Northwest, in the City of Washington, District 
of Columbia, having a brick building in the rear. (R. 
5) The bill further alleged that this property proved 
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to be a burden and liability instead of an asset. The 
residence was erected fifty years or more ago, and is 
in a dilapidated condition. The neighborhood has 
materially changed. The property is constantly re¬ 
quiring extensive repairs at a large expense, and at 
present should have a new roof which would cost sev¬ 
eral hundred dollars. Difficulty is encountered in keep¬ 
ing tenants in the house and they are constantly chang¬ 
ing. With each change additional expense necessarily 
arises to restore the property in a rental condition. 
Within the past seven months Three hundred twenty- 
four dollars and fifty-five cents ($324.55), had to be 
spent for papering, painting, repairing, etc., to secure 
a new tenant for the property, which is now in need of 
other and extensive repairs that will require a consid¬ 
erable outlay and expense. For a long time the prop¬ 
erty was rented for $18.50 per month, the tenants 
changing from time to time and it being impossible to 
keep it occupied and productive. Kecently the agents 
secured a tenant who paid $40.00 per month, but he 
vacated subsequent to the filing of the original bill, and 
the Trustees have been confronted with the same sit¬ 
uation in reference to keeping the property occupied, 
because of the nature and location of the same and 
the kind and character of tenants who might be ob¬ 
tained therefor. 

The bill further alleged that after deducting the ex¬ 
penses of keeping said house in rentable condition, 
taxes, insurance and repairs, the income therefrom 
does not justify holding it; that in the opinion of the 
Trustees the cost and expense of keeping the prop¬ 
erty in repair in the future will be increased instead of 
decreased; that as the house is old and, while constant 
repairs have been made, the Trustees believe that its 
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life is practically expired; that if it should become 
wholly unfit for occupancy it will have to be torn down 
as the Trustees are without power to raise money by 
way of mortgage or otherwise to restore the same, in 
which event the payment of taxes and other expenses 
upon said unimproved land would be a constant drain 
upon the remainder of the estate held in trust. (R. 
5, 6) They accordingly represented that they believed 
it to the best interests of the estate to sell said real 
estate and re-invest the proceeds in some safe interest- 
bearing bonds or notes secured by mortgage or deed 
of trust to be held upon the same conditions as said 
property. A decree was prayed appointing Trustees 
with power and authority to sell said real estate, sub¬ 
ject to the approval of the Court, and to turn the pro¬ 
ceeds over to the Trustees for the purpose of re-invest¬ 
ment so as to enure to said estate as in said will pro¬ 
vided. (R. 6, 7) 

All of the beneficiaries under the trust created by the 
will were made defendants. They are, Mabel H. Simon, 
a daughter of the testator, James H. Simon, and Bere¬ 
nice H. Simon, only children of said Mabel H. Simon, 
who would succeed to her interest upon her decease, 
(R. 2); Helen Flora Goldstein, a daughter of the tes¬ 
tator, and Berneda Goldstein and Lois Goldstein, 
only children of said Helen Flora Goldstein, who would 
succeed to her interest upon her death (R. 2, 3 ); Ba- 
bette H. Mandle and Lewis Hopfenmaier, minor chil¬ 
dren of Milton Hopfenmaier, a deceased son of said 
testator (R. 2, 3); and Sara Hopfenmaier and Herbert 
Guggenheim, Trustees of the estate of Milton Hopfen¬ 
maier, deceased (R. 3). Said Milton Hopfenmaier died 
subsequently to the filing of the original bill herein 
(R. 3). Of the said beneficiaries named Berenice H. 
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Simon, Babette H. Handle, Lewis Hopfenmaier, Ber- 
neda Goldstein and Lois Goldstein were minors at the 
date of the filing of the amended bill. (R. 2, 3) The 
remaining defendants were adults, and interposed no 
objection to the relief prayed. (R. 14,15) Pearl Bell¬ 
man Klein was appointed as Guardian ad Litem for 
the said minors, and on their behalf moved to dismiss 
the amended bill on the ground that the court was with¬ 
out jurisdiction to grant the relief prayed (R. 12, 13). 
Upon consideration of said motion an order and decree 
was passed dismissing the amended Bill of Complaint, 
and from this decree the present appeal is prosecuted. 
(R. 16). 


ASSIGNMENT OF ERRORS. 

1. The Court erred in holding that the Bill of 
Complaint as amended failed to state a cause of 
action. 

2. The Court erred in holding that the Court 
was without jurisdiction to entertain the said Bill 
of Complaint as amended. 

3. The Court erred in holding that the said 
property described in the said Bill of Complaint as 
amended could not be sold because of the provi¬ 
sions contained in Section 97 of the Code of Law 
of the District of Columbia. 

4. The Court erred in not holding that the Bill 
of Complaint as amended stated a cause of action 
cognizable in equity and in not overruling the mo¬ 
tion to dismiss the said Bill of Complaint as 
amended. 


ARGUMENT. 

The allegations of the amended bill being admitted, 
there is but one question to be decided by this Court, 
namely, did the Court below have jurisdiction to grant 
the relief prayed. By the answers and motion to dis- 


miss filed by the Guardian ad Litem, it is asserted that 
such jurisdiction is denied by Section 97 of the Code. 
On the other hand, we contend (1) that Section 97 
has no application to the present proceeding, and 
never was intended to provide for the situation here in¬ 
volved; (2) that the applicable provisions are em¬ 
bodied in Section 100 of the Code; (3) that this Section 
was obtained from the statute law of Maryland and, 
without material change, adopted as part of the Code; 
and (4), that as interpreted by the Court of Appeals 
of Maryland, this statute confers jurisdiction under 
the circumstances alleged, and that such decisions 
ought to be followed here. 

Section 97 of the Code Does Not Apply. 

Prior to 1900, this section and the two immediately 
following (Sec. 98, 99) constituted the only provisions 
of law in this District empowering a court of equity 
to decree a sale of real estate, except under certain 
special circumstances. They were sections 969-973, 
inclusive, of the Revised Statutes of the United States 
Relating to the District of Columbia, adopted August 
18,1856. Rev. Stat. D. C. (1873-74) p. 113. This sta¬ 
tute reads as follows: 

‘‘Sec. 97 —Sale of Contingent Interests —^Where 
real estate is limited to one or more for life, with 
a contingent limitation over to such issue of one 
or more of the tenants for life as shall be living at 
the death of their parent or parents, and the deed 
or will does not prohibit a sale, said court may, on 
the application of the tenants for life, and if the 
Court shall be of opinion that it is expedient to do 
so, order a sale of such estate and decree to the 
purchaser an absolute and complete title in fee 
simple. * ’ 
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It is apparent from a reading of the language that 
such an enactment could serve only a limited purpose, 
and was not intended as a general grant of authority 
to order a sale in the great number of cases where it 
would be for the advantage of all the parties in inter¬ 
est. It is also apparent that this provision does not 
cover the estates created by the will involved in this 
case. Nearly forty years after the adoption of this 
statute this Court declared that except for the enforce¬ 
ment of trusts, either express or implied, for the satis¬ 
faction of debts, and possibly under exceptional cir¬ 
cumstances for the preservation of the property, a 
court of equity has no power to decree the sale of real 
estate, unless such power is conferred upon it by sta¬ 
tute, and that there was no general power to order a 
sale merely because it would be for the advantage of 
all the parties in interest. American Security & Trust 
Co. V. Muse, 4 App. D. C. 12. And in the same case, 
referring to Section 969 of the Revised Statutes (now 
Sect. 97 of the Code,) Justice Morris said, (p. 22); 

“The peculiar phraseology of this enactment, it 
is well known, is due to the fact that it was in¬ 
tended to meet the exigencies of a special case, that 
of the will of John Gadsby, who died a short time 
before the statute was passed, leaving in his will 
the precise limitation of his real estate which is 
here specified.’’ 

Speaking further with reference to the statute the 
Court made this pertinent suggestion (p. 22): 

“Whether it would not have been wiser to en¬ 
large the terms of the Statute and to give author¬ 
ity to the courts of equity to deal similarly with all 
cases of contingent remainders, is a question for 
the legislature, not for the courts.” 
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Thus, it is perfectly clear that this law was not in¬ 
tended to confer jurisdiction generally upon courts of 
equity to direct a sale of lands where it would be 
merely for the advantage of all parties in interest. It 
was caried into the Code by the Act of Congress ap¬ 
proved March 3, 1901, entitled ‘‘An Act to Establish 
a Code of Law for the District of Columbia,^’ but in 
the light of the limited construction placed upon it 
previously by this Court, we can find no reason for its 
reenactment. On the contrary, it would seem that sub¬ 
sequent legislation by Congress renders this provision 
wholly unnecessary, and unless so construed the later 
Act would be meaningless. 

Section 100 of Code Governs. 

The decison in the case of American Security & 
Trust Company v. Muse, supra, was rendered June 
15th, 1894. Six years later a Committee, headed by Jus¬ 
tice Cox, and composed of several members of the Bar, 
prepared and submitted to Congress a draft of a Code 
for this District. Accompanying the draft, and in ex¬ 
planation thereof. Justice Cox informed the Committee 
on the District of Columbia of the House of Represen¬ 
tatives that he had carefully examined all of the statute 
law in force in this District and that with a view to 
providing simpler procedure and more effective and 
complete remedies, he had made many changes in ex¬ 
isting statutes and the common law; that “I believe 
that 1 have adopted substantially all the improvements 
introduced in Maryland, I have sought, however, for 
guidance and suggestions in this matter, not only in 
the Code of Maryland, but also that of Virginia and 
the laws of New York and Ohio. I have also ventured 
upon provisions suggested by my own experience.’* 
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(Vol. 4, House Eeports, 56 Congress, 1st Session, 
House Report No. 1017.) 

The lack of jurisdiction in equity to decree a sale of 
real estate where it would be for the advantage of all 
the parties concerned already had been pointed out by 
this Court. The desirability and urgent need of a 
statute conferring such jurisdiction had been demon¬ 
strated by the situation in the Muse case. Accordingly, 
in the draft submitted to Congress there was included 
a provision which, for the first time in the history of 
the District, empowered the court of equity to grant 
relief. This provision became Section 100 of the Code. 
It has not been amended since its adoption and reads 
as follows: 

“Sec. 100. Wherever one or more persons shall 
be entitled to an estate for life or years, or a base 
or qualified fee simple, or any other limited or con¬ 
ditional estate in lands, and any other person or 
persons shall be entitled to a remainder or re¬ 
mainders, vested or contingent, or an interest by 
way of executory devise in the same lands, on ap¬ 
plication of any of the parties in interest the court 
may, if all the parties in being are made parties to 
the proceeding, decree a sale or lease of the prop¬ 
erty, if it shall appear to be to the interest of all 
concerned, and shall direct the investment of the 
proceeds so as to inure in like manner as provided 
by the original grant to the use of the same parties 
who would be entitled to the land sold or leased; 
and all such decrees, if all the persons are parties 
who would be entitled if the contingency had hap¬ 
pened at the date of the decree, shall bind all per¬ 
sons, whether in being or not, who claim or may 
claim any interest in said land under any of the 
parties to said decree, or under any person from 
whom any of the parties to such decree claim, or 
from or under or by the original deed or will by 
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which such particular, limited, or conditional es¬ 
tate, with remainders or executory devises, were 
created.’’ 

The language is plain and, considered in the light 
of the conditions under which it was enacted, must be 
held to vest power in the court to decree a sale ‘‘wher¬ 
ever one or more persons shall be entitled to an estate 
for life or years, or a base or qualified fee simple, or 
any other limited or conditional estate in lands, and 
any other person or persons shall be entitled to a re¬ 
mainder or remainders, vested or contingent, or an 
interest by way of an executory devise in the same 
land.” It comprehends every kind of interest or es¬ 
tate, and is not limited to any precise limitation or the 
peculiar exigencies of any particular case. 

Nor is the court to direct a sale only when “the deed 
or will does not prohibit a sale.” The only condition 
to the exercise of this power is that “it shall appear to 
be to the interest of all concerned.” The wisdom of 
such a provision is abundantly supported by expe¬ 
rience, as this case shows, and we shall demonstrate 
further in the following pages. It does not affect the 
interest or estate of the parties. That remains the 
same. All that is accomplished is a conversion, for 
the property in its new form is “to inure in like man¬ 
ner as provided by the original grant to the use of the 
same parties who would be entitled to the land sold or 
leased.” Thereby the interests of the parties are pro¬ 
tected and the maximum beneficial use made available 
to them. 

In the case at bar, it will be observed that there are 
estates for life outstanding in Mabel H. Simon and 
Helen Flora Goldstein. There are remainders in the 
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infant respondents, namely, the children of Mabel H. 
Simon, Helen Flora Goldstein, and of the late Milton 
Hopfenmaier. These remainders, under the will, will 
not come into possession and enjoyment until twenty 
years after the death of Mabel H. Simon and Helen 
Flora Goldstein. Mabel H. Simon and Helen Flora 
Goldstein are given the power, under the will, to pro¬ 
vide by their last will for the disposition of the share 
that would come to their child or children at the time 
of final distribution in the event that at such time they 
should not have living any child or children. (R. 11.) 
By the facts alleged, which are admitted to be true, it 
clearly appears that it would be ‘Ho the interest of all 
concerned’^ to decree a sale. Therefore, the estates or 
interests, together with the situation contemplated by 
Section 100, are shown to exist. In fact we can hardly 
conceive of a more perfect example of the kind of 
case contemplated by and provided for in that section. 
It is no answer to this to point to the fact that the will 
prohibits a sale by the Trustees. In any case in the 
absence of a power of sale created by express lan¬ 
guage or necessary implication—trustees acting under 
a will would not have it. Yet, it could hardly be said 
that they could not apply to the court under this sec¬ 
tion of the Code and have a sale made where it would 
be to the interest of all parties concerned. The Trus¬ 
tees are parties in interest. They hold the legal title 
and as Trustees are responsible to the beneficiaries for 
a business-like administration of their trust. So, we 
submit that this proceeding comes squarely within 
Section 100 of the Code and the court erred in holding 
that it was without jurisdiction to entertain the Bill 
of Complaint as amended, and that the property here 
involved could not be sold because of the provisions of 
Section 97 of the Code. 
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Section 100 Derived From Statute Law of Maryland. 

As we have shown, prior to the adoption of the Code 
there was no law in this District empowering a court 
of equity to direct a sale of real estate merely for the 
advantage of the parties in interest. When the Code 
was adopted (March 3,1901), there was in force in the 
State of Maryland a statute reading as follows: 

‘‘In all cases where one or more persons is or 
are entitled to an estate for life or years or to an 
estate tail, fee simple, conditional, base, or quali¬ 
fied fee, or any other particular, limited, or con¬ 
ditional estate in lands, and any person or per¬ 
sons is or are entitled to a remainder or remain¬ 
ders, vested or contingent, or an executory devise 
or devises, or any other interest, vested or con¬ 
tingent in the same land, on application of any of 
the parties in interest, a court of equity may, if 
all the parties in being are made parties to the 
proceeding, decree a sale or lease thereof, if it 
shall appear to be advantageous to the parties 
concerned, and shall direct the investment of the 
proceeds of sale or the limitations of the reversion 
or rent, as the case may be, so as to enure in like 
manner as by the original grant to the use of the 
same parties who would be entitled to the land 
sold or leased, and all such decrees, if all the per¬ 
sons are parties who would be entitled if the con¬ 
tingency had happened at the date of the decree, 
shall bind all persons whether in being or not, who 
claim or may claim any interest in said land under 
any of the parties to said decree, or under any per¬ 
son from whom any of the parties to such decree 
claim, or from or under or by the original deed or 
will by which such particular, limited or condi¬ 
tional estates, with remainders or executory de¬ 
vises, were created.Poe’s Md. Code of 1888— 
Art. 16, Sec. 198. 
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The original Act was passed in 1862 (Act of 1861, 62, 
ch. 156). It was amended by the Act of March 30,1868 
(Md. Code Supp. 1868, Art. 16, Sec. 140), and subse¬ 
quently incorporated into the law of 1888. It is still in 
force in Maryland. (Bagby’s Anno. Code 1924, Art. 
16, Sec. 243) We have been able to find no similar 
Statute in Virginia. The similarity between the lan¬ 
guage used in this Act and Section 100 of the Code, 
taken in connection with the statements made in Judge 
Cox’ report, conclusively show that in drafting Sec¬ 
tion 100 the Maryland law above quoted was copied al¬ 
most verbatim. If the court will read Section 100 and 
then read the Maryland statute, it will be established 
beyond question that the former is derived from the 
latter. 


Section 100 Construed. 

It being clear that this provision of the Code is de¬ 
rived from the Maryland statute, we now propose to 
show that as interpreted by the Court of Appeals of 
Maryland, this law confers jurisdiction to grant the 
relief prayed in the bill as amended, and we contend 
that such decisions should be followed here. 

The first case involving the statute decided by the 
Maryland Court of Appeals was Caldwell v. Brown, 66 
Md. 293. There, one Johns died seized of valuable real 
estate, leaving six papers purporting to be testamen¬ 
tary dispositions of his property. To each of these al¬ 
leged wills, caveats were filed by his heirs at law. After 
a protracted and costly litigation, the caveats to five 
of these alleged wills were sustained. This left but one 
for further litigation. The parties agreed to compro¬ 
mise their several claims to end litigation, ^nd the 
claimants under the 6th will agreed to relinquish their 



16 


interest in Johns’ estate for $16,000.00. A bill was 
filed in equity, alleging that it was to the interest of all 
parties interested that the compromise be carried out 
and praying that a Trustee be appointed to sell or 
mortgage so much of the real estate as might be neces¬ 
sary to raise the $16,000.00 to be paid under the com¬ 
promise. Pending the litigation, Mrs. Hodges, one of 
the heirs, had executed a deed of trust conveying her 
interest in Johns’ estate upon the following trusts: 

“To sell so much of said property, as may be 
necessary to repay him all sums of money ad¬ 
vanced, or to be advanced by him for counsel fees 
and expenses connected with said litigation, and 
all sums advanced for the support of Mrs. Hodges 
and her two unmarried daughters, and 2nd. As 
to the residue to apply the net income to the sup¬ 
port of Mrs. Hodges and her two unmarried 
daughters, and 3rd. From and after her death, as 
to all the said residue, of said property in trust, to 
belong to and be equally divided per stirpes among 
all her children and descendants of her children 
then deceased.” 

A decree was passed ratifying the compromise and 
appointing appellees to sell or mortgage property suf¬ 
ficient to raise the money to be paid. Appellees agreed 
to sell one of the farms to appellant, who thereafter 
objected to the title. In disposing of the matter the 
court said (p. 296): 

“It thus appears, that the residue of the prop¬ 
erty in the hands of the trustee, was after the 
death of Mrs. Hodges, to be divided per stirpes 
among her children, and the descendants of her 
children then deceased. Now it is conceded that 
independent of the Act of 1868, ch. 273, courts of 
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equity have no jurisdiction to deal with estates 
of unborn children. That Act, however, provides, 
that in all cases where one or more persons, are 
entitled to an estate for life, etc., with a remainder 
over, or an executory devise, in the same land, a 
court of equity may, upon proper proceedings in¬ 
stituted for that purpose, decree a sale of said 
property, etc., and shall direct the investment of 
the proceeds of sale so as to enure in like manner 
as in the original grant, to the use of the same 
parties who would be entitled to the land thus 
sold. And the argument is, that although a court 
of equity has power to decree the sale of land in 
which the unborn children of Mrs. Hodges may 
have an interest, yet the proceeds of sale must be 
invested in the manner prescribed by the Act of 
1868; and that a decree for the sale of land for 
the purpose of raising money to compromise liti¬ 
gation, is not within the terms of the Act. 

“Whatever force there may be in this conten¬ 
tion, we are of opinion, that looking to the objects 
and purposes for which the deed was made, and 
the trust therein declared, and the large and 
ample powers conferred on Fitzgerald as attor¬ 
ney, to sue and recover by all lawful ways and 
means the said property, and to conduct and man¬ 
age said litigation to a conclusion, that a fair and 
judicious compromise made by him, by which the 
title of Mrs. Hodges as heir-at-law was estab¬ 
lished, is strictly within the powers conferred by 
the deed. And for this that a court of equity being 
satisfied by proper proof, that the compromise 
thus made was for her interest, and the interest of 
all parties concerned in the litigation, has the 
power to ratify it, and if necessary to decree the 
sale of so much of the property as may be nec¬ 
essary to carry it into effect, tinder such a sale 
a valid title would pass, not only as against Mrs. 
Hodges and her children now living, but also 
against the descendants of her children.” 




18 


In Eieman v. Von Kampff, 76 Md. 417, one Duncan 
devised his property to his wife for life, and upon her 
death to such of his daughters as should be unmar¬ 
ried; and, on the death or remarriage of any of his 
daughters, the estate of the daughter so dying or 
marrying, was to go to the unmarried daughter or 
daughters; and on the death or marriage of the last 
daughter, said property was to be divided among the 
daughters then living and the issue of any who might 
be dead. He left five daughters who made a contract 
to sell the property to Von Kampff. The latter re¬ 
fused to comply with the contract, and thereupon a bill 
was filed, alleging that the property was unproductive, 
yielding but little, if any, income, and a sale thereof 
would be to the interest and advantage of all the 
parties, and praying a decree for the sale of the 
property. By some oversight the Guardian ad Litem 
for some of the infant defendants omitted to sign the 
answer filed on their behalf. The court held that jur¬ 
isdiction to decree a sale was conferred by the Act of 
1861-62, Chapt. 156; that the failure of the Guardian 
ad Litem to sign his answer was an irregularity which 
did not effect the title and that the purchaser be re¬ 
quired to accept it. 

In Downs v. Long, 79 Md. 382, testator left certain 
land “to the wife and children of my son, William 
Thomas Long, now living, and to any other legitimate 
child or children which may be hereafter born to him’* 
• * * subject to this condition, namely; “I do hereby 
devise and direct that my son, William Thomas Long, 
shall have the control, direction and management an¬ 
nually, one year after another, of said farm, and a home 
thereon during his life, for the support and mainte¬ 
nance of himself, his family, and his children.” 
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Thomas’ wife died, leaving nine children, seven of 
whom conveyed their interests in the property to ap¬ 
pellant. The remaining two children were infants. 
Appellant filed a bill, making Thomas Long and all 
of his children defendants, alleging that Thomas Long 
was exceedingly improvident and indifferent to the 
needs of his children; that he expended the entire 
income of the farm for intoxicating liquors without 
providing the necessaries of life for his children; that 
the farm had been mismanaged, denuded of valuable 
timber, and left uncultivated so that it did not produce 
sufficient crops to pay taxes and keep up the ordinary 
repairs. The prayer was for a sale of the property 
under the Act of 1862 as amended by the Act of 1868. 
The Court said (p. 388): 

“Prior to the passage of the Act of 1862 (supra) 
no statute had been passed conferring jurisdic¬ 
tion upon courts of equity, to give to a decree, in a 
case like this, the effect of binding the interests 
of parties not then in being. Nor did these courts 
in Maryland have power to meddle with the prop¬ 
erty of persons unborn, under any of the general 
powers of court of chancery. Downin v. Sprecher, 
35 Md. 474. 

“In the case just cited, where the rights of the 
parties arise prior to the Act of 1862, the court, 
holding that by the will, the sons of Mrs. Downin, 
living at the death of the testator, took vested re¬ 
mainder in fee, subject to open and let in after- 
born sons, remark: ‘The interests of the latter 
could be destroyed neither by the life-tenant nor 
by their living brothers; their rights derived un¬ 
der the will were indestructible by act of any of 
the parties having interests prior to or in com¬ 
mon with them; and it would be strange, if, in the 
absence of legislative sanction, the court could 
work out a representation for them through these 
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parties collectively, for the purpose of divesting 
title to land/ It was to supply this difficiency in 
the powers of courts of equity that the original Act 
was passed. The purpose of the Legislature in 
passing it, doubtless, teas not only to protect the 
interests of those immediately concerned in the 
property, hut to subserve a broad public policy, 
of preventing, as far as possible, such estates, as 
are contemplated by the Act, from becoming ob¬ 
structions to the general progress of the commu¬ 
nity, in consequence of waste and decay, due to the 
inefficiency or feebleness of those having the tem¬ 
porary use or control of them. And so, by the 
amendment of 1868, ch. 273, now constituting sec. 
198 of Art. 16 of the Code, the benefit of the law 
was extended to almost every conceivable estate 
in which unborn children may be interested, ‘In 
all cases,’ the words are, ‘when one or more per¬ 
sons is or are entitled to an estate for life or years, 
or to an estate tail, fee simple, etc., * * * or any 
other particular, limited or conditional estate, ’ and 
any person is entitled to remainders, vested or 
contingent, <• * * or any other interest, vested or 
contingent,’ etc. This language, in view of what 
we conceive to be the general policy of the statute, 
is quite sufficient to include a case such as we are 
now considering.” 

In Ball V. The Safe Deposit & Trust Company, 92 
Md. 503, it was held that a decree authorizing future 
sales of ground rents, after the passage of the decree 
was not within the power granted by the Act of 1868, 
ch. 273. The Court said with respect to the jurisdic¬ 
tion conferred (507): 

“The jurisdiction of a court of equity to decree 
a sale of land under this Act rests upon the con¬ 
currence of two conditions precedent, and they are 
that all parties in interest and in being, who would 
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be entitled, if the contingency had happened at the 
date of the decree must be parties to the proceed¬ 
ings and the sale must be made to appear to be 
advantageous to the parties concerned. If these 
conditions, as contemplated by the Act, are not 
complied with, at the date of the decree, the court 
will be without jurisdiction to decree a sale. ’ ’ 

In the case at bar, both of these conditions are com¬ 
plied with. All of the parties in interest, as well as 
those who could have an interest, are made parties to 
this proceeding and it appears by the bill that it would 
be for the interest and advantage of all to direct a 
sale. 

In Murphy v. Coale, 107 Md. 198, the will contained 
the following, among other provisions: 

“3rd. It is my desire that the estate and moneys 
hereinbefore given to my children subject to my 
wishes hereafter expressed, shall be invested by 
my executors or their guardians respectively, as 
the case may be, in secure fee-simple ground rents 
or Baltimore City stock, in the names of my said 
children respectively. The shares of my daughters 
to be and enure to their sole, separate, and 
exclusive use for life, so that they may take the 
rents, issues and profits thereof, without the in¬ 
tervention or control of any husbands whom they 
may marry; remainder at their decease respec¬ 
tively to their children or descendants (to take 
per stirpes and in default of such children or de¬ 
scendants living at their death, then to their broth¬ 
ers and sisters and the descendants of such (to 
take per stirpes,) 

‘ * Should any of my said children die before me, 
without leaving lawful issue who shall survive me, 
or should any of my said children die after me, 
before reaching twenty-one, without leaving law¬ 
ful issue then respectively surviving, the share 
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or shares of such child or children shall pass 
equally to their brothers and sisters and descen¬ 
dants (to take per stirpes, of any who may have 
previously died, leaving lawful issue surviving 
them.’’ * * • 

“9th. I desire that the estate of my children, 
female as well as male, shall be managed by their 
guardian or guardians, until they reach the age of 
twenty-one, or are married. Should any of my 
children marry before reaching twenty-one, they 
shall still be entitled only to the rents and profits 
of their estates respectively, and the same shall 
remain under the control of their guardians, un¬ 
less the latter should deem it prudent and safe 
to let them manage the same themselves; without 
power, however, of alienation or disposition of 
the principal or any power of anticipation, until 
they respectively reach their majority.” 

The question arose as to the power of testator’s 
daughters to sell certain ground rents and upon that 
point the Court said (p. 209): 

“The ninth paragraph of the will does not ex¬ 
pressly give to the daughters the power to dispose 
of the estates in remainder in the ground rents in 
which their shares are invested, and by the provi¬ 
sion that the children are not to have the ‘power, 
however, of alienation or disposition of the princi¬ 
pal, or any power of anticipation, until they respec¬ 
tively reach their majority,’ the testator meant 
that after they arrived at the age of twenty-one 
years they should have the management of their 
estates, which does not include the power to dis¬ 
pose of the estates of the remaindermen in these 
ground rents. In order to sell the estates of the 
remaindermen resort must be had to proper pro¬ 
ceedings under sec. 213, Art. 16, of the Code of 
1904.” 
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Here, then, is a case where the will prohibits aliena¬ 
tion by the children yet under the statute it is expressly 
held the Court has jurisdiction. 

In Masterman v. Masterman, 129 Md. 167, a bill was 
filed by defendant’s wife praying that a receiver be 
appointed to take charge of certain property held by 
them as tenants by the entireties and to use part of 
certain money so held by them to make necessary re¬ 
pairs on real estate. After indicating some doubt as 
to whether there were sufficient allegations to show 
that it would be for the interest of the parties the 
court said (p. 179): 

“We are of the opinion that if the facts justify 
it, a proceeding could be taken under section 228 
of Article 16 of the Code for the sale of the lot 
and the investment of the proceeds. In Druid 
Park Heights Co. v. Oettinger, 53 Md., on page 
63, it was said: ‘Under our statute, 1868 ch. 273, 
Courts of equity, with all the parties before them, 
who are interested, may decree the sale of any 
kind of an estate.’ That is now section 228 re¬ 
ferred to above. See also Downes v. Long, 79 Md., 
on page 390. Possibly it could be sold under some 
other statute or authority vested in a Court of 
Equity, but the statute referred to would seem to 
be sufficient.” 

In Powell V. Bailey, 138 Md. 169, Henry Fooks con¬ 
veyed a farm to his daughter-in-law for life, and after 
her death to the children then or thereafter born of 
her marriage with his son. A bill was filed by the life 
tenant for the sale of a portion of the farm on the 
theory that such action would be advantageous to her¬ 
self and her children. Her husband and their two chil¬ 
dren, both infants, were made defendants. The bill 
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further alleged that taxes on the property had been 
long in arrears and that the property would be sold un¬ 
less they were paid. A sale was prayed of part of the 
property to realize sufficient to discharge the taxes and 
obviate a forced sale for their payment. A sale was 
duly made and ratified. By subsequent conveyances 
the land thus sold was acquired by Robert Bailey and 
upon his death intestate passed to his widow and chil¬ 
dren, who were parties to the present proceeding for 
the sale of the property for the purpose of partition. 
The land was sold in the partition suit and the pur¬ 
chaser excepted to the title on the ground that the de¬ 
cree rendered in the prior action, under which the 
title was derived, was beyond the jurisdiction of the 
court. The court held the exception without merit be¬ 
cause the conditions of the statute had been complied 
with, namely, all the parties in being were parties to 
the proceeding, the application had been made by par¬ 
ties in interest, and it appeared that such a sale was 
advantageous to the parties concerned. 

We have been unable to find any case in this Dis¬ 
trict construing Section 100. In the light of the fore¬ 
going decisions in Maryland, however, which ought to 
be followed here, we submit that unquestionably the 
court below had jurisdiction and should have granted 
the relief prayed. 


CONCLUSION, 

In view of the foregoing, we submit that Section 97 
of the Code is inapplicable to the present case; that 
the provisions governing this suit are contained in 
Section 100; that this section, properly construed, con¬ 
fers jurisdiction in equity to grant the relief prayed 
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and that the decree entered by the court below dismiss¬ 
ing the bill of complaint as amended, should be re¬ 
versed. 

Respectfully submitted, 

Louis M. Denit, 
Attorney for Appellants, 

Brandenbueg & Brandenburg, 

Of Counsel, 
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Mabel H. Simon, Helen Flora Goldstein, James H. 
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ARGUMENT OF INFANT APPELLEES. 


The Supreme Court of the District of Columbia dis¬ 
missed the petition of the Appellants herein for the 
sale of certain real estate belonging to the estate of 
Lewis Hopfenmaier, deceased, holding that under Sec¬ 
tion 97 of the Code of Law for the District of Colum¬ 
bia the Court of Equity has no jurisdiction to decree 
the sale. In support of their appeal from the decision 
of the Supreme Court the Appellants contend: (1) 
That Section 97 has no application to the present pro- 
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ceeding, and never was intended to provide for the 
situation here involved. (2) That the applicable pro¬ 
visions are embodied in Section 100 of the Code. (3) 
That Section 100 was obtained from the Statute law 
of Maryland and without material changes adopted as 
part of our Code. (4) That as interpreted by the 
Court of Appeals of Maryland this statute confers 
jurisdiction under the circumstances alleged, and that 
such decisions ought to be followed here. The infant 
Appellees will meet these contentions in the order indi¬ 
cated. 


1. SECTION 97 OF THE CODE APPLIES. 

This case comes squarely within the provisions of 
Section 97 of the Code. Here are life tenants, with 
contingent limitations over to such issue of the ten¬ 
ants for life as shall be living at the death of their par¬ 
ents. Were it not for the express prohibition against 
a sale which is contained in the will here involved, 
there can be no doubt that the court below would have 
had jurisdiction under Section 97 of the Code to grant 
the relief prayed for by the Appellants, if it were of 
the opinion that it is expedient to do so. It is not dis¬ 
puted that this particular section serves only a limited 
purpose, but the estates created by this will come 
within the scope of this section. It is argued by Ap¬ 
pellants that Section 100 has absorbed Section 97 and 
made the latter provision wholly unnecessary. The 
fact is, however, the Congress did see fit to reenact 
Section 97, at the same time that it enacted Section 
100. Laws pending at the same time and enacted at 
the same session are construed **in pari materia**; 
their provisions are not presumed to conflict and a field 
of operation given each if consistent ydth clear intent. 
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Tucker v. McLendon, 210 Ala. 562; Stuart v. Chap¬ 
man, 104 Me. 17. And Courts, generally, do not favor 
repeals by implication. District of Columbia v. Simp¬ 
son, 47 App. D. C. 6; Calfan v. District of Columbia, 
43 App. D. C. 338. But even if we consider Section 97 
repealed, the Appellants’ case would not thereby be 
strengthened, as will be hereinafter shown. 

2. SECTION 100 OF THE CODE DOES NOT AU¬ 
THORIZE SALE OF LANDS WHERE THERE 
IS A PROHIBITION IN THE WILL. 

It is readily conceded that the enactment of Section 
100 of the Code had for its purpose the enlargement of 
the powers of Courts of Equity with regard to the sale 
of land, but it is submitted that such enlargement of 
powers does not include the power to decree a sale 
which has been expressly prohibited by the testator, 
unless, of course, such prohibition is in violation of 
some positive rule of law or public policy. 

We agree with Appellants’ contention that in any 
case, in the absence of a power of sale created by ex¬ 
press language or necessary implication, trustees act¬ 
ing under a will would not have power to sell real es¬ 
tate. And we further agree that in such cases applica¬ 
tion could be made to the Court and a sale decreed 
under Section 100 of the Code where it would be to the 
interest of all concerned. But we cannot concur with 
Appellants’ view that despite an express prohibition 
in the will Section 100 of the Code gives the Court 
jurisdiction to decree a sale. 

Appellants contend that all that is accomplished is 
a conversion. True, hut a conversion is exactly what 
the testator expressly prohibited. 

The Supreme Court of the United States, in sus- 
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taining a decision of this Honorable Court, said (p. 
101 ): 

‘‘There is no higher duty which rests upon a 
court than to carry out the intention of a testator 
when the provision is not repugnant to settled 
principles of public policy and is otherwise valid. ’ ^ 
Shelton v. King, 229 U. S. 90, affirming 36 App. 
D. C. 1. 

And it is nowhere contended by Appellants that the ex¬ 
press prohibition against a sale contained in the will 
here involved is repugnant to settled principles of pub¬ 
lic policy, or that it is in any way invalid. 

In preparing his will, in 1917, the testator herein 
had the assistance of eminent counsel, who could not 
have been unaware of the existence of Section 100 of 
the Code. And in the face of this section he provides: 

“(E) Except as hereinbefore set forth I direct 
that no other or further distribution of the prin¬ 
cipal of my estate so held in trust by my said Trus¬ 
tee or Trustees shall be made until twenty years 
after the death of my last surviving child * * 

“(F) Under no condition shall my executor, 
trustee or trustees, have the right to encumber by 
way of mortgage, deed of trust or otherwise any 
of the property covered by the trust herein cre¬ 
ated, nor shall he or they have the right to sell any 
of the real estate/* (Italics ours.) 

And, no doubt, being mindful of the contingencies that 
may arise under eminent domain, he further provides 
in the same paragraph F: 

“In the event that any of the said property be 
taken by the government, then and in that event 
the proceeds thereof shall be reinvested as 
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promptly and safely as may be, and be held as 
part of my estate, in lieu of the property so 
taken.’’ 

It is as if the testator said: ‘‘I know that under Sec¬ 
tion 100 of our Code a decedent’s property may be sold. 
I do not want my property to be sold within a specified 
period and I therefore expressly will that it shall not 
be sold.” Could the testator have made his testamen¬ 
tary intention any clearer? We think not. And there¬ 
fore, we submit that Section 100 of the Code does not 
give the Court jurisdiction in this case. 

3. SECTION 100 PROBABLY DERIVED FROM 

STATUTE LAW OF MARYLAND. 

We are not in a position, nor do we desire, to dis¬ 
pute that Section 100 of the Code was derived from 
the Statute law of Maryland and without material 
changes adopted as part of our Code. 

4. THE DECISIONS OF THE COURTS OF MARY¬ 

LAND DO NOT ESTABLISH THAT THIS LAW 
CONFERS JURISDICTION TO DECREE A 
SALE OF LAND DESPITE TESTATOR’S PRO¬ 
HIBITION. 

In the case of Caldwell v. Brown, 66 Md. 293, cited 
by the Appellants, the question whether a Court of 
Equity may decree a sale of land where testator ex¬ 
pressly prohibits a sale was not involved. The sole 
point involved in that case was whether a decree for 
the sale of land for the purpose of raising money to 
compromise litigation, when the deed of trust confers 
the power on the trustee ‘‘to sell so much of said prop¬ 
erty as may be necessary to repay him all sums of 
money advanced, or to be advanced by him for counsel 
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fees and expenses connected with said litigation * * *»» 
is within the terms of the Act of 1868, Ch. 273. 

Nor is the question with which we are here con¬ 
cerned decided in Rieman v. Von Kampff, 76 Md. 417, 
or in Downs v. Long, 79 Md. 382. In neither case is the 
question of an express prohibition involved. 

Appellants apparently overlooked an important 
point in the case of Ball v. The Safe Deposit & Trust 
Company, 92 Md. 503, which they cite. There the tes¬ 
tator devised in trust for the use of his children during 
their lives, and upon their death to go discharged from 
the trust, to the issues and wives of his children, and 
declared that ‘ ‘ so long as any permanent ground rents 
are held in trust, I do not wish them sold. ’ ’ Testator 
left surviving him one son, unmarried. Under a bill in 
Equity for the administration of the trust, a decree 
was passed authorizing the trustee “* * * to sell here¬ 
after, from time to time, as occasions may arise, and 
whenever it shall appear to the Court that such sales 
are advantageous, any of the property which it holds 
or may hereafter hold for the trust estate.^’ Trustee 
made a private sale of ground rent and purchaser ex¬ 
cepted to the court’s ratification. 

In discussing this decree the Appellate Court said 
(p. 508): 

“The practical effect of such a decree, if sanc¬ 
tioned by the Court, as to the permanent ground 
rents, would not only violate the plain require¬ 
ments and demands of the Statute of 1868, Ch. 
273, hut would confer powers that the testator. 
Dr, McCullah, expressly declared should not he 
exercised hy the trustee. (Italics ours.) And 
this, too, in a case where under the terms of the 
testator’s will a large part of his estate may go 
to contingent remaindermen yet unborn.’* 
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And 13 years later, in Carter v. McMullen, 123 Md. 
329, the court referred to this case and said (p. 331): 

‘‘The case of Ball v. Safe Deposit & Trust Com¬ 
pany, 92 Md. 503, relied upon by the Appellants, 
is readily distinguishable, from the fact that in 
the will in that case the testator expressly said 
that the property in question was not to be sold.’^ 

Following the decision in Ball v. Safe Deposit & 
Trust Company, supra, it is submitted that the 
practical effect of a decree in this case granting to Ap¬ 
pellants the right to sell the land here involved would 
not only be in violation of Section 97 of the Code, but if 
it can be held that Section 97 of the Code has been nulli¬ 
fied by the passage of Section 100, a decree for the sale 
of the property of this testator under Section 100 of 
the Code would confer powers that the testator ex¬ 
pressly declared should not be exercised by the trus¬ 
tees. 

In referring to Murphy v. Coale, 107 Md. 198, Ap¬ 
pellants say (Appellants’ brief, p. 23:) “Here, then, 
is a case where the will prohibits alienation by the 
children yet under the Statute it is expressly held the 
Court has jurisdiction.” It is respectfully submitted 
that Appellants have misconceived the purport of the 
court’s decision. The court in that case did not hold 
that a sale may be made under the Act of 1868 where a 
will prohibits alienation. In that case there was a pro¬ 
hibition for a limited time, and, as construed by the 
court, limited alienation or disposition until the chil¬ 
dren reached their respective majorities. A bill was 
filed after the daughters had attained their respective 
majorities, and a decree was passed authorizing them 
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<4 ♦ * # to make all sales, conveyances and as¬ 
signments necessary or appropriate for that pur¬ 
pose, it appearing to the Court that each of them 
has attained her majority/’ 

The Appellate Court, in reversing the decree, said 
(p. 209): 

44 # * * testator meant that after they ar¬ 
rived at the age of twenty-one years they should 
have the management of their estates, which does 
not include the power to dispose of the estates of 
the remaindermen in their ground rents. In order 
to sell the estates of the remaindermen resort 
must be had to proper proceedings under section 
213, Ch. 16, of the Code of 1904.” 

The question of the disposition of land despite an 
express prohibition in the will was not involved in 
either Masterman v. Masterman, 129 Md. 169, or in 
Powell V. Bailey, 138 Md. 169, cited by the Appellants. 

In the only two cases cited by the Appellants in 
which the question of an express prohibition is in¬ 
volved, viz.: Ball v. Safe Deposit Company, supra, and 
Murphy v. Coale, supra, it seems clear, from the opin¬ 
ions there handed down, that their section, from which 
it is alleged by the Appellants our Section 100 was de¬ 
rived, does not give the Court jurisdiction to decree a 
sale of land where the testator expressly prohibits 
such sale. 

ANALOGOUS SITUATION IN ILLINOIS. 

A situation analogous to the one herein involved 
arose in Illinois. That State has a Statute on Parti¬ 
tion which reads as follows: 
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*^That when lands, tenaments or hereditaments 
are held in joint tenancy, tenancy in common or 
co-parcenary, whether such right or title is derived 
by purchase, devise or descent, or whether any or 
all of the claimants are minors or of full age, any 
one or more of the persons interested therein may 
compel a partition thereof by bill in chancery as 
heretofore, or by petition in the circuit court of the 
proper county, or if the proceeding is in the 
County of Cook, in the circuit court or superior 
court of said County. (R. S. 1845, p. 399, Sect. 
1.’’ Hurd, Revised Statutes, Ill., 1909, Partition, 
Chap. 106, p. 1654. 

In Cox V. Johnson, 242 Ill. 159, the testator devised 
certain lands to his daughters with the following pro¬ 
vision in the second clause of paragraph four of his 
will: 

‘‘And the said land is not to be divided or sold 
until the youngest daughter arrives at the age of 
sixteen (16) years.’’ 

This case came up on appeal on several points, one of 
which was the question of a partition of the lands so 
devised. On this point the Court said (page 164): 

“As to the partition of the land devised to the 
sisters, we think that cannot he had until the 
youngest girl arrives at the age of sixteen years, 
(Italics ours.) It is evident from the second 
clause of the fourth paragraph of the will that the 
testator intended that the land devised to his 
daughters should not be divided among them until 
the youngest daughter should become sixteen 
years of age. ••♦<••• The general rule is, 
that an adult tenant in common may demand par¬ 
tition as a matter of right (Martin v. Martin, 170 
Ill. 639); • • • hut equity will not award partition 
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at the suit of one in violation of his agreement or 
in violation of a condition or restriction imposed 
upon the estate of one through whom he claims; 
(Italics ours) (21 Am. & Eng. Ency. of Law,—2d 
ed.—1158); Hill v. Reno, 112 Ill. 154; Ingraham 
V. Mariner, 194 id, 269; Brown v. Brown, 43 Ind. 
474; Hunt v. Wright, 47 N. H. 396; nor is such a 
condition or restriction in the instrument convey¬ 
ing the estate invalid as repugnant to the estate 
granted, or as against public policy.—Kent vs. 
Wright, supraJ* 

It will be noted that in the Illinois Statute, as in our 
Section 100 of the Code, the words “if the deed or will 
does not prohibit’^ are not included, yet the Court of 
Illinois would not grant a partition when the will ex¬ 
pressly prohibited it. 

CONCLUSION. 

Whether Section 97 of the Code, or Section 100 of 
the Code,^ applies, we respectfully contend that a Court 
of Equity has no jurisdiction to decree a sale of land 
when such a sale has been expressly prohibited by the 
testator, and such prohibition does not violate a rule 
of law or public policy. It is therefore submitted that 
the decree entered by the court below, dismissing the 
amended bill of complaint, should be affirmed. 

Respectfully submitted. 

Pearl Bellman Klein, 
Guardian ad litem of infant appellees. 




